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Chicago, Illinois 606
bear Mr. Scariano:
Receipt of your ¥ecent let and accompanying file

is acknowledgeé r you state:

NCe., has recently ceased
the middle of its thoroughbred
Y the time the track ceased to
operate, approximately $105,000 which ‘belonged
to the horsemen participating in the meeting
and which was supposed to be in the possession
_ of East Moline Downs, Inc. for the benefit of
those horsemen, had been spent by East Moline

Downs, Inc. in payment of other of its cbligations.

The nature of the arrangement between the horsemen

‘and the track is as follows. Each thoroughbred
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racing association maintains an account in the
name of the various horsemen participating in
the meeting. DMoneys in that account come from
twoe scurces: woneys which the horsemen theme
gsalves deposit to cover the price of horses which
they may claim, jockey fees, etc.; and purse
moneys won by the horsemen and payable from the
track's share of the handle. In the case of
Bast Moline Dcwns, Inc,, moneys deposited by
horsemen were used by the track to pay purses
and moneys won by the horsemen as purses and

in the possession of the track weys, in many
cases, not deposited in the horsemen's account,

Section 37j1 of Chapter 8 of the Illinoisz Revised
Statute provides, in part:

‘Every person, association, corporation or
trust licensed to conduct horse racing
meatings, at least 20 days prior tc the

firat day of each racing meet as provided

in Section 2 of this Act, shall execute

and file with the Board a bond, payable

to the state of 1llinois, with sureties
approved by the Board, in the penal sum

of $200,000 conditioned for the payment

cf the taxes imposed by this Section and

the balance of the license fae in accordance
with the provisions of this Act, and for
proper compliance with, and cbservance of,
all other requirements of this Act applicable
to such licensees, and the rules and regulations
of the Board hereunder. '

In adaitien, rules 54 and 57 of the Rules and
Regulations of Horse Racing provide:
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- 'male 54 Racing Secretarye-

‘A person appointed by the race track
operator shall be the racing secretary,
following approval by the boarxrd, BHe
also shall be clark of the course and,
unless it is otherwise specified, he
shall act as hendicapper.

® & %

‘B. BHe shall receive all stakes, entrance
money, jockey's fees, purchase money in
-elaiming races and other moneys that can
properly come into his possesaion.’

'Rule 57 Receive Money--

‘He shall keep complete records of all
moneys raceived by him and within five
days after the close of the meeting,
render a true copy thereof to the
cperator. ' '

The moneys mentioned in these two rules to be kept
by the racing secretary are the moneys in the
horgemen's account referred te above.

Bast Moline Downs did éxaecute and f£file with the
Board the bonds required by sSection 37ji. Copiles
of those bonda are enclosed herewith.

The Racing Board respectfully requests 2 legal
opinicn as to whether the approximately $105,000
belonging to the horsemen and dissipated by BEast
Moline Sowns, Ine, is a sum covered by these bonds
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and wvhether the bonding company ¢an, therefore,
ba required to pay that amount,®
In interpreting 2 bond reguired by a statute it is
necessary to consider the statute since the statute

constitutes part of the bond. (Peopls ex rel. MclLaughlin

v. G.H., Cxose Co.., 361 111, 405, affirmed, Hartford

Accident & Indemnity Co. v. FPeople of the State of Illinois

ex rel. Mclaughlin, 296 U.S. 155.) The condition of the

statutory bond will be construed to have the effect intended

by the statute. gsharp v. W.G. Morgan & Co., 44 Ill. App.

346, affirmed, 144 I1l. 382,

The pertinent part of section l0a of the "Illinois
Horee PRacing Act" (Ill., Rev. Stat. 1973 Supp., <¢h. 8, par,
3131) etaﬁaas

“EBvery person, association, coxporation or trust
licensed to conduct herse racing meetings, at
ieast 20 days prior to the firast day of each
racing meat as provided in Section 2 of this Act,
shall execute and file with the Board a bond,
payable to the State of Iilinois, with sureties
approved by the Beoard, in the penal sum of
$200,000 conditicned for the payment of the
taxes impoeed by this Section and the balance
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of the liceonsze fes in accordance with the

provigions of thir Act, and for proper compliance

with, and obhaervance of, 2ll othoxr ragquirements

of this Act applicable to guch licensees, and

the rules and regulationsz of the Buard hereunder.”

(Emphasis added.) o

It is aettled that bonds which are conditioned upon

compliance with law and are given to public bodies in
connection with the grant or licensze or permit, are construed
to be penalty bonds nnléss}avidance of a contrary purpose
appoars in the governing legislation or in the bond itself.

(f:'la:k v. Barnard, 108 U.3. 436y Peocple ex ryel. Schull V.

Massachusetts Bonding and Insuxance Co., 4 JIll. 24 23y

Lyman v. Perlmutter, 165 N.¥Y, 410, 60 M.B, 21.} This

construction is based upon the viaw that the purposa of
such bonaa is to secure observance of the law, and that
to limit their dbligation to actual damages sustained by
the public hoﬁy would frustrate that purpose and reduce
the requirement of a bond to a mere foimnlity. People ex

rel. Schull v. Massachusetts Bonding and Insuxance £o,.,

4 I11. 24 23,
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The primary rule of constrxuction of statutes is thot

the intention of the lLzgislature should be given sffect.

~icertain Taxpayers v, Theshan, 45 Ill. 24 75.) This
intention should be sought primarily f£rom the language
used in the statute and whore the language of the statute
is clear, it must prevail and be given effect. (ﬁro#té V.
Kerner, 34 111, 24 495, appeal éiamiﬂseé. certiorayxi denied,
365 U.8., 456.) $acticn 10a claa;ly states that the bond ie
penal, conditioned on péym@nt of taxesz, license fees and
proper observande of the Act and regulation adopted under
the Act. Given this clear language, it is apparent that
the legislature intended that the bond be a penal dbond
given to secure eem@lianee with the Act and regulations
adopted thereunder., Violation of these conditions should
cause forfeiture of the penal bond to the State. FPeople

ex rel, Schull v. Massachugetts Bonding and Insurance Co.,

4 111, 248 23.
The bond is between Bast Moline Downs, Inc., itz Surety

and the State of Illinois, The hoxsemen are strangers to the
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bond. In oxder fox the horxsemen to recover on the bond, it
is necessary that they bs protacted parties under its terme

and conditions. {carnbeltﬁan’k v. Marelsnd Casuwaldy Co.,

281 111, App. 3&7.) Thé language of both the statute and
the bond indicates that it is a penal bond given to protect
the interest of the 8téte. Thexre is no language i# either
the bond or the statute to indicate that there are protected
third parties.

You have asked whether the horssmen can recover from the
bonding company, for their own use, the §105,000 which was
éismipated or misapplied by East Moline Downs, Inc. It is my
6pinion that the horsemen cannot recover on that bond. The
money payable upon forfeiture of that bond is paysble in full
to the State of Illincis.

Very truly yours,

APTORNEY GENERAL




